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HEALTH CARE ALERT:  WAIVER OF CO-INSURANCE MIGHT BE CONSTRUED AS FRAUD

We would like to update you on some recent events that have occurred relating to billing practices by healthcare providers in New York State.  

A recently released report by the New York State Comptroller accused four ambulatory surgical centers (ASC) in New York State with submitting inflated claims to the New York State Health Insurance Program’s Empire Plan.  This report highlights why providers, whether in-network or out-of-network, must approach their billing with each and every insurance carrier with caution and scrutiny.  

Based on his audit of the billing records of the four ASCs, the New York State Comptroller alleged that each of these centers had agreed to routinely waive the patients’ co-insurance obligation and had not disclosed that fact in the claims they submitted to the Empire Plan.  Because the ASCs apparently did not pursue the patients for payment of the waived fees, the Comptroller opined that their filing of claims for amounts that included the waived portion of the providers’ fees, might constitute insurance fraud, as that term is defined under the New York Penal Law.  The Comptroller reasoned that, because the claims overstated or “inflated” the providers’ reasonable and customary fee, the claims were submitted to the Empire Plan containing false information. 

Prior opinions from the New York State Department of Insurance further underscore that a physician must charge the patient for any co-insurance amount and make a reasonable good faith effort to collect it.  Any routine waiver of co-insurance amounts owed by a patient may be construed as insurance fraud if the provider does not alert the carrier to this practice.  A physician may, however, occasionally waive a co-insurance, co-payment or deductible as a courtesy to a family member or fellow physician or for an indigent patient.  

As we have recommended to all of our provider clients, billing to any carrier must be taken very seriously and all claims must be submitted with accuracy. Health insurance claim forms and other documents contain certifications which the provider must sign, attesting that the information is accurate.  Further, if in-network, the provider should abide by all of the policies of the carrier, including collection of co-payments.  If out-of-network, the provider must bill the carrier and “balance bill” the patient for any outstanding amounts owed and not paid by the carrier, unless one of the narrow exceptions referred to above apply.  

Providers should ensure that they do not systematically waive a patient’s deductible or co-insurance fee, and should pursue outstanding amounts that they have not been paid by the patient’s carrier.  Moreover, providers should fully disclose to the patient that they will be collecting the outstanding amounts and are not in any way waiving any monies to which they are entitled.

In sum, providers should disclose to their patients their out-of-network status, and should notify their patients appropriately that they will not be waiving any fees, including the co-insurance or deductible.   We have worked with providers to review their disclosure policies and billing documents to ensure that they are in full compliance with all relevant laws.  Please do not hesitate to contact Alfredo F. Mendez or Stacy A. Steinberg of Abrams, Fensterman, Fensterman, Eisman, Greenberg, Formato & Einiger, LLP at 212-279-9200 if you need further assistance.
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