From: Scott Tenner [Scott.Tenner@downstate.edu]
Sent: Thursday, May 01, 2008 11:19 AM

Subject: New Office Based Facility Requirment
April 30, 2008 - Approval of Name-“Office Based Surgery” by Department of Education, with oversight by Department of Health 
 

       Further conversations with the Department of Education (DOE) supplement our recent clarification as to the  impact of prior, present and future professional corporate formation and names that will be approved.  We have also attached our prior Client Alert for reference below.

 

        We have been advised by the DOE as of April 22, 2008 that those corporations which have already been formed prior to this recent ruling and may not adhere to its current guidance for approved corporate names (e.g. using the abbreviation "OBS" or with "Office Based Surgery", but without indicating the physician's specialty or "medical") will not necessarily be required to change their names at this time.  The DOE expressed that it would not currently mandate such change in corporate name or re-submission of the corporate entity at this time, as the professional entity's name would presumably be in use for some time and already known to the public.  

 

            In light of the new ruling and the new legislation, the DOE stated that if an existing professional entity did not contain "Office Based Surgery" in its name, it might be required to incorporate such name "Office Based Surgery" at some point in the future if a patient or other third party objected.  If the physician does incorporate "Office Based Surgery" in his or her corporate name, then the DOE's statement, noted above, would apply in that physicians would have to include either "medical" or the physicians' specialty in front of that phrase.  

 

        The DOE representative was uncertain if use of "Office Based Surgery" would be mandated in the professional entity's name, but commented that it appeared consistent with the statute, e.g. that professional entities performing office based procedures should have "Office Based Surgery" in the corporate name so as not to be misleading to the public.   As such, each accredited organization needs to assess from a business perspective the current vs. future disruption to its practice if the name will need to be amended.

 

           The physician should consider whether he or she wants to wait until a more formal pronouncement is made by the DOE.  However, a claim could be made by the patient or the insurance carrier of the misleading nature of the corporate name, so changing the name now, may preemptively, avoid any such issue.

 

           We also queried the DOE as to the process for "approval by the DOH ", which was to precede the formation of the professional corporate entity.  Indeed, as we explained to the DOE, the accreditation process requires corporate formation in advance of the accreditation process, which creates a paradox.   The DOE acknowledged  the "Catch 22", that the corporate entity must be formed prior to accreditation, and that the provider could not proceed to the DOH "approval" if accreditation followed corporate formation.  Moreover, the Office Based Surgery Legislation on its face does not even require DOH approval for accreditation.  We have been referred to the Counsel at the DOE for further information and/or explanation. We await further direction. 

 

Client Alert: April 21, 2008- Approval of Name-“Office Based Surgery” by Department of Education, with oversight by Department of Health


Our firm has been in regular communication with the Department of Education (DOE) regarding  approval of “Office Based Surgery”, in the corporate name of the new entities being formed by our clients, either spelled out in its entirety or abbreviated as “OBS”.  While the DOE has advanced several positions regarding use of “Office Based Surgery” in the title of the corporation
[1], it has recently approved the words “Office Based Surgery”, which must be written out in its entirety with the following caveat:  

In addition to the recent update that the phrase “Office Based Surgery” is acceptable as a name for a professional entity, after numerous discussions,  the DOE indicated that a physician or licensee must also include the physician’s specialty or the word “medical” before use of the phrase “Office Based Surgery.”  For instance, an acceptable name would be “ABC Medical Office Based Surgery” or “XYZ Endoscopy Office Based Surgery.”

Finally, in order to use "Office Based Surgery" in an entity name, the DOE expressed that the physician or licensee needs to obtain prior approval from the New York State Department of Health (DOH), noting that “the facility has been approved.”  We have followed up with the DOE to obtain further clarification of this process with the DOH, as it appears to be intertwined with the accreditation process.

Please also note that pursuant to Section 600.8 of the New York Compilation of the Codes, Rules, and Regulations, office based surgical practices cannot employ “center” or “clinic” in their names, as those words are presumptive of an Article 28-licensed facility.
If you have any questions regarding the OBS law, corporate structure or appropriate names for your entity, please do not hesitate to contact Scott I. Einiger or Stacy A. Steinberg of Abrams, Fensterman et al at (212) 279-9200.  
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